REFERENCES:

Clean Water Achttp://epw.senate.gov/water.pdf

Clean Water Act, Section 4@utp://www.epa.gov/owow/wetlands/regs/sec404.html
Text of Section 404(b)(1ttp://www.epa.gov/owow/wetlands/pdf/40cfrPart230.p
Corps Regulatory Materialgtp://www.usace.army.mil/CECW/Pages/reqg_mateaa|sx
NEPA Statutory & Regulatory Materidtdtp://nepa.gov/nepa/nepanet.htm

GENERAL:

"Except in compliance with this section and seian1344 of this title, the discharge of any
pollutant by any person shall be unlawful." (CW®&13

"The Secretary may issue permits, after noticeagopbrtunity for public hearings, for the
discharge of dredged or fill material into the rgable waters at specified disposal sites.” (CWA
404(a))

"Fundamental to these Guidelines is the preceptfeiged or fill material should not be
discharged into the aquatic ecosystem, unlessibeademonstrated that such a discharge will
not have an unacceptable adverse impact eithandudilly or in combination with known
and/or probable impacts of other activities affegtihe ecosystems of concern.” (40 CFR
230.1(c))

LEAST ENVIRONMENTALLY DAMAGING PRACTICABLE ALTERNATIVE
(LEDPA):

“[N]o discharge of dredged or fill material shadl permitted if there is a practicable alternative

to the proposed discharge which would have leseraévimpact on the aquatic ecosystem, so
long as the alternative does not have other siamtiadverse environmental consequences.” (40
CFR 230.10(a)).

AVOIDANCE OF IMPACTS/MINIMIZATION OF IMPACTS:

"[N]o discharge of dredged or fill material shadl permitted if there is a practicable alternative

to the proposed discharge which would have leseragvimpact on the aquatic ecosystem, so
long as the alternative does not have other sigmtiadverse environmental consequences.” (40
CFR 230.10(a)).

“For the purposes of this requirement, practicaliernatives include, but are not limited to: (i)
Activities which do not involve a discharge of dged or fill material into a water of the United
States.” (40 CFR 230.10(a)(1)).

“Except as provided under section 404(b)(2), nalthsge of dredged or fill material shall be
permitted unless appropriate and practicable staps been taken which will minimize potential
adverse impacts of the discharge on the aquatgystam. Subpart H identifies such possible
steps.” (40 CFR 230.10(d)).
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"The district engineer will issue an individual 8en 404 permit only upon a determination that
the proposed discharge complies with applicablgipians of 40 CFR part 230, including those
which require the permit applicant to take all aygprate and practicable steps to avoid and
minimize adverse impacts to waters of the UniteateSt" (33 CFR 332.1(c)).

Seealso 40 CFR 230.70-.77 (Subpart H) (Actions to Minimieverse Effects).

WATER QUALITY / SIGNIFICANT DEGRADATION:

"In order to carry out the objective of this chaptesre shall be achieved -- (C) ... any more
stringent limitation, including those necessaryneet water quality standards ..." (CWA
301(b)(1)(C))

"No discharge of dredged or fill material shallgermitted if it: (1) Causes or contributes, after
consideration of disposal site dilution and disfmersto violations of any applicable State water
quality standard" (40 CFR 230.10(b)(1))

“[N]o discharge shall be permitted which will cauwsecontribute to significant degradation of
the waters of the United States, ... [including]$ignificantly adverse effects of the discharge of
pollutants on human health or welfare, including fat limited to effects on municipal water
supplies, plankton, fish, shellfish, wildlife, asdecial aquatic sites. (2) Significantly adverse
effects of the discharge of pollutants on life segf aquatic life and other wildlife dependent on
aquatic ecosystems, including the transfer, comagon, and spread of pollutants or their
byproducts outside of the disposal site througtoigioal, physical, and chemical processes; (3)
Significantly adverse effects of the discharge @fytants on aquatic ecosystem diversity,
productivity, and stability...." (40 CFR 230.10(c))

See also 40 CFR 230.31 (effect on fish, crustaceans, mkdluand other aquatic organisms in
the food web), 40 CFR 230.61(b)(3) (Chemical, Byotal and Physical Evaluation and Testing
-- effects on benthos), 40 CFR 230.22 (suitabdityvater bodies for populations of aquatic
organisms). See also 33 CFR 320.4(d)

404(b)(1) / CUMULATIVE IMPACTS:

"Fundamental to these Guidelines is the preceptfeiged or fill material should not be
discharged into the aquatic ecosystem, unlessibeademonstrated that such a discharge will
not have an unacceptable adverse impact eithandudilly or in combination with known
and/or probable impacts of other activities affegtihe ecosystems of concern.” (40 CFR
230.1(c)).

"Determination of cumulative effects on the agquatic ecosystem. (1) Cumulative impacts are the
changes in an aquatic ecosystem that are attrileutalihe collective effect of a number of
individual discharges of dredged or fill materidlithough the impact of a particular discharge
may constitute a minor change in itself, the cuningeeffect of numerous such piecemeal
changes can result in a major impairment of theemasources and interfere with the
productivity and water quality of existing aquagimosystems. (2) Cumulative effects
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attributable to the discharge of dredged or filtenal in waters of the United States should be
predicted to the extent reasonable and practicalhis information shall be documented and
considered during the decision-making processeés (40 CFR 230.11(qg))

NATIONAL ENVIRONMENTAL POLICY ACT (NEPA):

"[A]ll agencies of the Federal Government shall ()ize a systematic, interdisciplinary
approach which will insure the integrated use efrihtural and social sciences and the
environmental design arts in planning and deciseking which may have an impact on man's
environment; ... (C) include in every recommenatatr report on proposals for legislation and
other major Federal actions significantly affectthg quality of the human environment, a
detailed statement ...on -- (i) the environmentgdact of the proposed action, (ii) any adverse
environmental effects which cannot be avoided shthe proposal be implemented, (iii)
alternatives to the proposed action, (iv) the retathip between local short-term uses of man's
environment and the maintenance and enhanceméngterm productivity, and (v) any
irreversible and irretrievable commitments of reses which would be involved in the proposed
action should it be implemented.” (42 USC 4332(2)).

"The Administrator shall review and comment in vagton the environmental impact of any
matter ... contained in any ... (2) newly authatifederal projects for construction and any
major Federal agency action (other than a prootdnstruction) to which section 4332(2)(C)
of this title applies." (Clean Air Act 309(a))

See also 40 CFR 230.32 (Other wildlife) 33 CFR 3g1).(Fish and wildlife)

NEPA / CUMULATIVE IMPACTS:

"Cumulative impact is the impact on the environment which results ftbmincremental impact
of the action when added to other past, presedtreasonably foreseeable future actions
regardless of what agency (Federal or non-Federggrson undertakes such other actions.
Cumulative impacts can result from individually mirbut collectively significant actions taking
place over a period of time." (40 CFR 1508.7)

NEPA /ALTERNATIVESANALYSIS:

"[A]ll agencies of the Federal Government shall (&)ize a systematic, interdisciplinary
approach which will insure the integrated use efriatural and social sciences and the
environmental design arts in planning and decisaking which may have an impact on man's
environment; ... (C) include in every recommermatr report on proposals for legislation and
other major Federal actions significantly affectthg quality of the human environment, a
detailed statement ...on -- ... (iii) alternativeshe proposed action ...” (40 U.S.C. § 4332(2))

“Agencies shall adopt procedures (81507.3) to enthat decisions are made in accordance with
the policies and purposes of the Act. Such proasdsinall include but not be limited to: ... (e)
Requiring that the alternatives considered by #@sionmaker are encompassed by the range of
alternatives discussed in the relevant environnmeloizuments and that the decisionmaker
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consider the alternatives described in the enviemtal impact statement. If another decision
document accompanies the relevant environmentairdents to the decisionmaker, agencies are
encouraged to make available to the public betoeedecision is made any part of that document
that relates to the comparison of alternative€)"C4F.R. 1505.1(e).

COMPENSATORY MITIGATION:

Applicable to applications submitted prior to June 9, 2008

Memorandum of Agreement Between The Departmertefrmy and The Environmental
Protection Agency Concerning the Determination aiddtion Under the Clean Water Act
Section 404(b)(1) Guidelines (Feb. 6, 1990)

Applicable only to applications submitted after June 9, 2008

“ (a) General considerations. (1) The fundamental objective of compensatory rati@n is to

offset environmental losses resulting from unavbleampacts to waters of the United States
authorized by DA permits. The district engineer trdetermine the compensatory mitigation to
be required in a DA permit, based on what is pcatle and capable of compensating for the
aguatic resource functions that will be lost assalt of the permitted activity. When evaluating
compensatory mitigation options, the district eeginwill consider what would be
environmentally preferable. In making this deteration, the district engineer must assess the
likelihood for ecological success and sustainahithe location of the compensation site relative
to the impact site and their significance withie thiatershed, and the costs of the compensatory
mitigation project. In many cases, the environmignaeferable compensatory mitigation may
be provided through mitigation banks or in-lieu fgegrams because they usually involve
consolidating compensatory mitigation projects vehecologically appropriate, consolidating
resources, providing financial planning and scfenéxpertise (which often is not practical for
permittee-responsible compensatory mitigation @tsje reducing temporal losses of functions,
and reducing uncertainty over project success. @nsgtory mitigation requirements must be
commensurate with the amount and type of impactish@ssociated with a particular DA permit.
Permit applicants are responsible for proposing@propriate compensatory mitigation option to
offset unavoidable impacts.” 33 CFR 332.3(a)

See generally 33 CFR Part 332
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I ndicators:

Environmental Condition NEPA, 404(b)(1)/Cl, NEPA/CI, WQ/SIGNIFICANT
DEGRADATION

Most Disturbed Areas
Least Disturbed Areas NEPA, 404(b)(1)/Cl, NEPA/CI, WQ/SIGNIFICANT

DEGRADATION

Streams-MD
Streams - LD -NEPA, 404(b)(1)/CI, NEPA/CI, WQ/SIGNIFICANT
DEGRADATION

CONDUCTIVITY-MD
CONDUCTIVITY - LD -- WQ/SIGNIFICANT DEGRADATION,

404(b)(1)/CI, NEPA/CI

IBI-MD
IBI - LD -- WQ/SIGNIFICANT DEGRADATION, 404(b)(1)/ClI,

NEPA/CI

Other Water Qualities —-MD
Other Water Qualities - LD 404(b)(1)/Cl, NEPA/CI,
WQ/SIGNIFICANT DEGRADATION

HQHV-MD
HQHV-LD -- 404(b)(1)/CI, NEPA/CI, WQ/SIGNIFICANT
DEGRADATION

303D-MD
303D-LD --404(b)(1)/CI, NEPA/CI, WQ/SIGNIFICANT
DEGRADATION

NPDES_OUTFALLS-MD
NPDES_OUTFALLS-LD -404(b)(1)/Cl, NEPA/CI,
WQ/SIGNIFICANT DEGRADATION

Watershed Land Cover -MD
Watershed Land Cover - LINEPA, 404(b)(1)/CIl, NEPA/CI, WQ/SIGNIFICANT
DEGRADATION

Forest-MD

Forest - LD -NEPA, NEPA/CI, WQ/SIGNIFICANT DEGRADATION *
(*Presence or absence of forest canopy has significant affect on water
quality. For example, forest structure capturesand slows
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precipitation and runoff and thus has an effect on water circulation
and fluctuation (see 40 CFR 230.11(b), 230.22, 230.23, 230.24),
siltation, and scouring, which in turn may affect benthos habitat.
Presence or absence of canopy also may affect water temper ature).

CHG-FORPCT-MD

CHG-FORPCT-LD -NEPA, NEPA/CI, WQ/SIGNIFICANT

DEGRADATION*
(*Presence or absence of forest canopy has significant affect on water
quality. For example, forest structure captures and slows
precipitation and runoff and thus has an effect on water circulation
and fluctuation (see 40 CFR 230.11(b), 230.22, 230.23, 230.24),
siltation, and scouring, which in turn may affect benthos habitat.
Presence or absence of canopy also may affect water temper ature).

INT250-MD

INT250-LD -- NEPA, NEPA/CI, WQ/SIGNIFICANT DEGRADATION *
(*Presence or absence of forest canopy has significant affect on water
quality. For example, forest structure captures and slows
precipitation and runoff and thus has an effect on water circulation
and fluctuation (see 40 CFR 230.11(b), 230.22, 230.23, 230.24),
siltation, and scouring, which in turn may affect benthos habitat.
Presence or absence of canopy also may affect water temper ature).

FOR_PCT-MD

FOR_PCT-LD -NEPA, NEPA/CI, WQ/SIGNIFICANT DEGRADATION *
(*Presence or absence of forest canopy has significant affect on water
quality. For example, forest structure capturesand slows
precipitation and runoff and thus has an effect on water circulation
and fluctuation (see 40 CFR 230.11(b), 230.22, 230.23, 230.24),
siltation, and scouring, which in turn may affect benthos habitat.
Presence or absence of canopy also may affect water temper ature).

WETPCT-MD
WETPCT - LD --404(b)(1)/Cl, NEPA/CI

DISTURBED_LANDS-MD
DISTURBED_LANDS - LD --404(b)(1)/Cl, NEPA/CI

Species-MD
Species - LD -40 CFR 230.10(b)(3); 40 CFR 230.30, 40 CFR 230.32
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RARE_STATE-MD
RARE_STATE-LD --40 CFR 230.10(b)(3); 40 CFR 230.30; 40 CFR
230.32

Mine Impacts -L EDPA, AVOID/MINIMIZE, WQ/SIGNIFICANT DEGRADATION,
NEPA, NEPA/ALTERNATIVESANALYSIS

PEOPLE -NEPA, 40 CFR Subpart F (Potential Effects on Human Use
Characteristics)

Mine Footprint LEDPA, AVOID/MINIMIZE, NEPA/ALTERNATIVESANALYSIS

Proposed Mine -NEPA, LEDPA, AVOID/MINIMIZE, 404(b)(1)/CI,
NEPA/CI, NEPA/ALTERNATIVESANALYSIS

COAL_REFUSE_DISPOSAL_AREA {+-EDPA, AVOID/MINIMIZE,
NEPA ALTERNATIVESANALYSIS

Mine Site --NEPA, LEDPA, AVOID/MINIMIZE,
NEPA/ALTERNATIVESANALYSIS

Surface Area DisturbanceNEPA, LEDPA, AVOID/MINIMIZE
SAD_AREA --NEPA, LEDPA, AVOID/MINIMIZE
SAD_TYPE --NEPA, LEDPA, AVOID/MINIMIZE

Quality of Design -NEPA, LEDPA, AVOID/MINIMIZE,
NEPA/ALTERNATIVESANALYSIS

Efficiency --LEDPA, AVOID/MINIMIZE,
NEPA/ALTERNATIVESANALYSIS

VF_EFF --LEDPA, AVOID/MINIMIZE,
NEPA/ALTERNATIVESANALYSIS

MINING_EFF --LEDPA, AVOID/MINIMIZE,
NEPA/ALTERNATIVESANALYSIS

EXCESS_SPOIL_PCT {-EDPA,

AVOID/MINIMIZE, NEPA/ALTERNATIVES
ANALYSIS
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EXCESS_SPOIL_EFF {-EDPA,
AVOID/MINIMIZE, NEPA/ALTERNATIVES
ANALYSIS

AOC_80_ 20 VARIANCE -LEDPA,
AVOID/MINIMIZE, NEPA/ALTERNATIVES
ANALYSIS

Stream Loss -NEPA, LEDPA, AVOID/MINIMIZE,
NEPA/ALTERNATIVESANALYSIS

Streams -- NEPALEDPA, AVOID/MINIMIZE,
NEPA/ALTERNATIVESANALYSIS

Perennial -- NEPALEDPA, AVOID/MINIMIZE,
NEPA/ALTERNATIVESANALYSIS

PERM_P

TEMP_P -- NEPALEDPA,
AVOID/MINIMIZE,
NEPA/ALTERNATIVESANALYSIS

Intermittent -- NEPAL EDPA,
AVOID/MINIMIZE, NEPA/ALTERNATIVES
ANALYSIS

PERM_|
TEMP_| -- NEPALEDPA,
AVOID/MINIMIZE,
NEPA/ALTERNATIVESANALYSIS

Ephemeral -- NEPA_EDPA,

AVOID/MINIMIZE, NEPA/ALTERNATIVES

ANALYSIS
PERM_E
TEMP_E -- NEPALEDPA,
AVOID/MINIMIZE, NEPA/ALTERNATIVES
ANALYSIS

VF_DRAIN -- 301/404, NEPA, LEDPA, AVOID/MINIMIZE

Post Mine Downstream Aquatic ImpacW-Q/SIGNIFICANT
DEGRADATION, LEDPA

PMI_LOW
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PMI_MED
PMI_HIGH --WQ/SIGNIFICANT DEGRADATION,
LEDPA

WETLAND_LOSS --LEDPA, AVOID/MINIMIZE, NEPA, See also 40
CFR 230.41

ADD_ADD_MINES --404(b)(1)/CI, NEPA/CI
Additional Proposed Mines 404(b)(1)/Cl, NEPA/CI
ADD_SAD_AREA --404(b)(1)/Cl, NEPA/CI
Addl Stream Loss 404(b)(1)/Cl, NEPA/CI
Addl Streams -404(b)(1)/Cl, NEPA/CI
Addl Perennial -404(b)(1)/Cl, NEPA/CI

ADD_PERM_P
ADD_TEMP_P -404(b)(1)/Cl, NEPA/CI

AddI Intermittent -404(b)(1)/Cl, NEPA/CI

ADD_PERM_|
ADD_TEMP_| --404(b)(1)/CI, NEPA/CI

Addl Ephemeral -404(b)(1)/Cl, NEPA/CI

ADD_PERM_E
ADD_TEMP_E -404(b)(1)/CI, NEPA/CI

ADD_VF_DRAIN --404(b)(1)/Cl, NEPA/CI

ADD_WETLAND_LOSS --404(b)(1)/CI, NEPA/CI

Mine Mitigation -COMPENSATORY MITIGATION, NEPA
STRM_RATIO --COMPENSATORY MITIGATION, NEPA

WETL_RATIO --COMPENSATORY MITIGATION, NEPA
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